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IN THE COURT OF APPEALS OF THE STATE OF UTAH 
ELAINE S. SORENSEN, 
Plaintiff-Respondent, 
v. 
CLIFFORD G. SORENSEN, 
Defendant-Appellant. 
Case No. 870102 CA 
Priority No. 14(b) 
RESPONSE TO PETITION FOR REHEARING 
The defendant-appellant responds to plaintiff-respondent's 
Petition for Rehearing on Attorney's Fees as follows: 
ARGUMENT 
POINT I 
RESPONDENT'S REQUEST FOR ATTORNEY'S 
FEES IS INAPPROPRIATE AND CONTRARY 
TO UTAH LAW. 
The plaintiff-respondent is not entitled to her attorney's 
fees on appeal because the defendant-appellant was successful 
in securing at least a partial reversal of the trial court's 
decision. Fees on appeal are only awarded where it is shown 
that an appeal is frivolous and without merit. In this case, 
the appeal was with merit resuting in a partial reversal. In 
Workman v. Workman. 652 P. 2d 931 (Utah 1982) a husband appealed 
a trial court's property distribution. The Supreme Court 
affirmed certain portions of the Decree but modified one aspect 
of it regarding sale of the marital residence. In responding 
to the appeal, the wife contended that she was entitled to 
attorney's fees on appeal. Justice Oakes, writing for a 
unanimous Court held that since the appeal resulted in a 
modification of the Decree in favor of the husband Appellant, 
an award of attorney's fees to the wife on appeal was 
inappropriate. The same thing occurred in this case, 
therefore, any award of attorney's fees on appeal to Mrs. 
Sorensen would be inappropriate. 
The panel's decision also reflects a departure from 
current Utah case law on the issues of professional goodwill, 
accounts payable, accounts receivable and expert witness fees. 
(See Jackson v. Caldwell, 18 Utah 2d 81, 415 P. 2d 667 (Utah 
1966), Docru v. Dogu, 552 P.2d 1308 (Utah 1982), Frampton v. 
Wilson, 605 P.2d 771 (Utah 1980), Kerr v. Kerr, 610 P.2d 1380, 
1384-5 (Utah 1980)). An award of attorney's fees against the 
defendant-appellant related to litigating those issues and 
relying on those cases would be unfair and inequitable. This 
Court recognized that in not awarding fees related to the 
appeal to either party. 
POINT II 
THE REQUEST FOR ATTORNEY'S FEES IS 
UNTIMELY. 
Plaintiff-respondent's request for fees on appeal comes 
too late. That is an issue to be raised and argued in the 
2 
principal briefs. Plaintiff-respondent's only reference to 
attorney's fees on appeal is found in her four line conclusion 
on page 24 of her brief which states: 
Mrs. Sorensen asks this Court (i) to affirm the 
decision of the district court; (ii) to award 
her the costs she has incurred on appeal; and 
(iii) to award her attorney's fees for 
defending this appeal. 
The issue was not raised and 'properly briefed. Consequently, 
it is untimely and incorrect to now seek an award of attorney's 
fees on appeal attempting to use a Petition for Rehearing as 
a vehicle to secure that relief. 
POINT III 
PLAINTIFF-RESPONDENT HAS NOT 
DEMONSTRATED THE REQUISITE NEED TO 
BE AWARDED ANY FEES ON APPEAL. 
Any award of attorney's fees in a divorce action whether 
at trial or appeal must be based upon the need of the party 
making the request unless the appeal is totally without merit 
or frivolous. (See Kerr v. Kerr, supraf and Talley v. Talley, 
739 P.2d 83 (Utah CA 1988). In this case, the plaintiff-
respondent was awarded alimony, child support and approximately 
$131,000 in assets as acknowledged by this Court on page 14 of 
its opinion. The requisite element of need is not present to 
justify an award of attorney's fees on appeal. 
CONCLUSION 
Based on the Court of Appeal's partial reversal on the 
3 
attorney's fees issue, the departure by the Court of Appeals 
from existing Utah Supreme Court decisions, plaintiff-
respondent's failure to timely raise the issue, and the absence 
of need given the overall property distribution, the Petition 
for Rehearing should be denied in all respects. 
DATED: ^JOtn^^i ^2-C? , 1989. 
DART, ADAMSON & KASTING 
fcent M. Kas£ing 
Attorneys for Defendant-
Appellant on the Appeal 
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